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RECEIVED

IRS t6t99S
Before the

Federptla ~mgt'1.!1~flt~ns Commission
Washl.ngton, DC

RESPONSE TO SUPPLBlENT TO PETITION TO DENY

SHELLEE F. DAVIS File No.

" )
)
)
)
)
)
)

Chief, Audio Services Division
Mass Media Bureau

For Construction Permit for
New FM Broadcast Station on
Channel 280A, Westerville, Ohio

In re Application of F.;:"'"I. c........

To:

Shellee F. Davis ("Davis"), by her attorney, hereby

submits her opposition to the "Supplement to Petition to Deny and

Dismiss the Application of Shellee F. Davis" ("Supplement"), filed

by Ohio Radio Associates ("ORA") in this proceeding.

Once again, ORA discusses principles and precedent not

applicable in this proceeding. "Short spacing," of which ORA

accuses Davis in engaging, is a concept pertinent to applicants

applying under section 73.207 of the Commission's Rules. Davis,

in contrast, is applying under Section 73.213 of the Commission's

Rules. Davis has applied for the allotment using the allotment's

reference point, as contained in the Commission's data base. Davis

has proposed to construct a station utilizing a grandfathered Class

A allotment, ~, one created by virtue of actions taken before

the effective date of the current spacing rules. At the proposed

transmitter site, the Davis proposal complies with the Commission's

former (3 kW/100 meters) rules, and under those rules the proposal

is not short-spaced to ~ other st~"~iOft'i:.:).i:u\ludingWTTF-FM. The
~ ._.. ,~. '.' ' ".- '.:.....~' .,. '. .' .~ .

:,1



transmitter site would only be deemed "short-spaced" (under a

section 73.207 analysis) by virtue of the application of the new

spacing rules. However, as established in previous pleadings,

Channel 280A was created l2ng before the promulgation of

effectuation of the new spacing rules, or the October 2, 1989 cut­

off date contained in section 73.213(c) of the Commission's Rules.

Report and Order, 11 F.C.C.2d 571 (1968). Moreover, the process

which allowed Channel 280A to become newly vacant began in 1982,

which also is prior to the October 2, 1989 date specified in

section 73.213(C) of the Rules. Memorandum opinion and Order, 90

F.C.C.2d 114 (1982). section 73.213(c) was adopted specifically

to establish rules concerning those stations, allotments, and

proposals for allotments that became newly short-spaced as a result

of the revision of Section 73.207 of the RUles, and which were in

existence or in the process of coming into existence prior to

October 2, 1989, such as is the case here. section 73.213(c) (1)

deals with the situations where a grandfathered facility will not

radiate more than the equivalent of a 3 kW/100 meter signal in the

direction of the short-spaced facility. In the direction of

station WTTF-FM (the only station with respect to which the

Westerville allotment reference point/Davis application site is

"short-spaced" when it is reviewed under the new 6 kW/100 meter

spacing rules), Davis' application proposes only a d kW/100 meter

operation along all radials in the direction of WTTF-FM. The

proposal therefore complies with Section 72.213(c) (1) of the

Commissions's rules, as revised. In directions other than toward

- 2 -



WTTF-FM, Davis' proposal properly proposes) a full 6 kW operation. 2

Therefore, the proposal is properly analyzed and acceptable as a

grandfathered allotment under Section 73.213 (c) of the Commission's

rules. 3

This proposal is consist with past Commission rules and
policies. ~,~, the former version of section 73.213(C) of
the RUles, which stated:

stations may elect to operate
omnidirectionally with facilities no greater
than [their grandfathered
facilitiesJ •..• Greater facilities (YR to the
maximum..• tQr their class) may be used if, by
use of a directional antenna, radiation in any
direction in which a short separation exists,
is reduced to no more than that permitted
under [the grandfathering rules) ...•

47 C.F.R. S 73.213(c) (1987) (emphasis added).

2 ~ AlAQ, Amendment of Part 73 of the Rules to Provide
for an Additional FM Station Class (Class C3) and to Increase the
Maximum Transmitting Power for Class A FM stations, 4 FCC Rcd 6375
(1989):

grandfathered short-spaced stations can be
modified or relocated provided that the
predicted 1 mV/m F(50,50) field strength
contour is not extended toward the 1 mV 1m
contour of any other short-spaced station.

,Ig. at 6390 n.86 (emphasis added). The ReDort and Order noted that
a grandfathered short-spaced station may "relocate, reduce antenna
height, andlor employ a directional antenna in order to increase
power" as long as it ensures that its predicted 1 mV1m F (50,50)
contour is not extended in the direction where a short-spacing
exists. ,Ig. at 6389 n.74 (emphasis added).

Davis' proposal complies even with this more stringent
policy applicable to older grandfathered facilities insofar as
there will be no proposed extension of the allocation's 1 mV/m
contour (as a full 3 kW Class A allotment) in the direction toward
WTTF beyond that of a 3 kW facility.

3 As the Commission clearly has stated:

In a connected matter, we wish to clarify our
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The commission specifically grandfathered vacant

"allotmeI'lts" as well as "stations" when adopting its new Rules.

~. Supplement at 2. section 73.213 specifically states:

New stations on channel allotments made by
order granting petitions to amend the Table of
Allotments which were filed prior to October
2, 1989 may be authorized in accordance with
paragraphs (c) (1) or (c) (2) of this section.

47 C.F.R. § 73.213(C).

commission stated:

Similarly, in the Report and Order, the

the rules we are adopting become effective on
October 2, 1989. Applications gng petitions
filed prior to October 2, 1989 •..will be
processed in accordance with, the current
(old] rules.

Amendment of Part 73 of the Rules to Provide for an Additional FM

station Class (Class C3), 4 FCC Rcd 6375, 6382 ! 57 (1989).

Pursuant to that section and that language, many "short-spaced

allotments" have been properly created, and "short-spaced"

applications were declared to be acceptable for the allotments,

under the provisions of Section 73.213(c) (1). See, LS:..,

Boalsburg, Clearfield, PA, et al., 6 FCC Rcd 4296, 4302 n.17

policy regarding applications for construction
permits filed to implement allotments
resulting from petitions for rule making to
amend the Table of Allotments filed prior to
October 2, 1989 (the effective date of the new
Class A spacing requirements) • such
applications must meet the new spacing
requirements with respect to all facilities
and allotments except those to which the
allotment reference coordinates were short­
spaced on the effective date of the allotment.

Amendment of Part 73 of the Rules to Provide for an Additional FM
station Class (Class C3), 6 FCC Rcd 3417, 3418 n.7 (1991) (emphasis
added). Davis complies with this provision.
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(Chief, Allocations Branch 1991); Vergennes, VTi Hague and

westport, NY, 6 FCC Rcd 3364, 3365 n.9 (Chief, Allocations Branch

1991); Randolf and Brandon, VT, 6 FCC Rcd 1760, 1764 n.13 (Chief,

Allocations Branch 1991); Patterson. CA, 7 FCC Rcd 1719, 1721 n.14

(Ass't Chief, Allocations Branch 1992); Northwye. Cuba.

Waynesville, Lake Ozark, and Eldon, MO, 7 FCC Rcd 1449, 1453 n.15

(Chief, Allocations Branch 1991); LaFayette. GA, 6 FCC Rcd 7427,

7428 n.5 (Ass't Chief, Allocations Branch 1991); New Albany. NY, 6

FCC Rcd 5139 n.5 (Ass't Chief, Allocations Branch 1991); Belvedere.

NJi Scranton and Tannersville, PA, 6 FCC Rcd 1333, 1336 n.7 (Chief,

Allocations Branch 1991); Bourban and Columbia. MO, 6 FCC Rcd 250,

251 n.6 (Chief, Allocations Branch 1991); Morris and Pontiac. NY,

6 FCC Rcd 26, 27 n.3 (Chief, Allocations Branch 1991). In fact,

in the case of Vergennes, Vermont, an applicant (Lakeside

Broadcasting Corp., File No. BPH-910822MB) specifically applied for

the short-spaced allotment in the same manner as Davis -- applying

at a "short-spaced" site, proposing radiation equivalent to 3

kW/100 meters in the short-spaced direction and 6 kW/100 meters in

all other directions, and invoking Section 73.213(C)(1) of the

Rules. ~ Attachment 4. The application was accepted for filing

on December 27, 1991 (Report No. NA-155 (Dec. 27, 1991», and was

granted on October 27, 1992. Report No. 21501 (Nov. 3, 1992).

ORA is attempting to cite John M. Salov, FCC 92-565 (Jan.

8, 1993), for the broad proposition that in all cases, Section

73.213 does not apply to vacant allotments. However, as seen

above, such a broad reading would fly in the face of the specific
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language of Section 73.213(C), which specifically states that it

applies to "allotments" as well as "stations."

It is well accepted that the commission will not allot

technically deficient allotments, i.e., short-spaced allotments or

allotments that will not provide full city-grade service. San

Clemente, CA, 3 FCC Rcd 6728 ! 6 (1988); Greenwood, Seneca. Aiken,

and Clemson, SC, and Biltmore Forest, NC, 2 FCC Rcd 3583, 3586-87

(Chief, Policy and Rules Oiv. 1987) (denying an allotment that

would not provide full city-grade service); Chester and Wedgefield,

~, 4 FCC Rcd 4503 (Chief, Policy and Rules Oiv. 1989) (denying a

request to create a short-spaced upgraded allotment); Mi1ligton,

HI2, 45 R.R.2d 1689 (Broadcast Bureau 1979) (declining to waive

minimum separation requirements). 4 The sole exception to this

stringent pOlicy involve those situations referenced above, where

an allotment is being added pursuant to a petition for rule making

filed before the effective date of the new 6 kW rules, and the

allotment -satisfied at least the old (3 kW) spacing rules. 47

C.F.R. § 73.213(c). The same policies are applicable to petitions

to delete vacant allotments.

Putting aside the fact that Salov dealt was a case

concerning an application filed for an already-deleted allotment,

Sa10y dealt with the unique situation where the allotment became

vacant and the allotment was "short-spaced" under what is now the

4 This even is true since the adoption of section 73.215 of
the Rules, allowing for "short-spacing" in cases where a proponent
proposes to directionalize the use of an allotment. FM Broadcast
Stations (Short-Spacing Using Contour Protection), 69 R.R.2d 1106,
1110 ! 13 (1991).
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old (3 kW) rule, and thus was a vacant allotment which no longer

was in compliance with the Commission's allotment policies. See

Attachment 1. S 6 There was no "old" rules to which the allotment

could be "grandfathered." Solov nevertheless argued, in part, that

"section 73.213" of the Rules served to "grandfather" the

allotment. Attachment 2 at '13. The "section 73.213" that Solov

S Salov applied for HUdson, Michigan on January 18, 1989.
At that time the new 6 kW spacing rules were not yet in existence
or effective. Compare Amendment Qf Part 73 Qf the Rules to PrQvide
for an AdditiQnal FM statiQn Class (Class C3) and tQ Increase the
Maximum operating Power for Class A FM statiQns, 4 FCC Rcd 6375
(1989), which was nQt released Qn August 18, 1989, and did nQt
becQme effective until OctQber 2, 1989.

Nevertheless, under even the separatiQns requirements Qf
the 3 kW rules, SalQv was fQrced tQ cQncede:

The map exhibit which follQWS in this repQrt
shQWS that nQ "Qpen area" exists for the use
of Channel 249A at HudsQn, Michigan where a
transmitter site may be prQperly spaced, and
still prQvide the cQmmunity with 3.16 mV/m (70
dBu) service, as required by 73.315 Qf the
rules.

Attachment 1 (excerpt frQm SolQv's FCC FQrm 301) • Based upQn that
cQncessiQn, the CommissiQn was able to cQnclude that due to the
passage of time the HudsQn allQtment nQ longer was in cQmpliance
with the CQmmissiQn's allQtment pQlicies, and prQperly deleted the
allotment. See~ Attachment 3 ("minor mQdificatiQns were made
tQ facilities elsewhere, giving rise tQ the shQrt-spacing tQ the
vacant HudsQn allQtment").

In cQntrast, the Westerville allotment remains in full
accQrd with the CQmmission's allQtment policies, since it (1) is
grandfathered as a 3 kW allQtment under SectiQn 73.213(c), and (2)
it can exist even as a 6 kW allQtment.

6 SQIQV alsQ attempted tQ invQke the rules permitting the
directionalization of FM stations priQr tQ the effective Qf thQse
Rules. ~ompare Amendment Qf Part 73 of the CQmmissiQn's Rules tQ
permit ShQrt-Spaced Assignments Using DirectiQnal Antenna§, 4 FCC
Rcd 1681 (1989), which was not released until February 22, 1989,
and did nQt make the new Rule effective until April 14, 1989.
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addressed, however, was the version of the rule that existed in

early 1989, and which predominantly is now contained in section

73.213(a) of the current Rules. In its recent Memorandum Opinion

and Order in the SQlQY case, the cQmmission cQrrectly determined

that sectiQn 73.213 (really, sectiQn 73.213(s» can nQt Qperate to

justify the retentiQn Qf an allotment Qn the Table Qf AIIQtments

that is deficient because it is shQrt-spaced under all spacing

rules. Salov, FCC 92-565 ! 17. 7 Here, in contrast, the

Westerville allotment continues tQ satisfy the requirements of the

Qld spacing rules (and therefQre its cQntinued existence is

justified), and under the provisions of sectiQn 73.213(Q) (which,

as seen abQve, specifically is applicable tQ allQtments as well as

statiQns), applicatiQns may be filed at locations utilizing the old

spacing protections and radiation limitatiQns in the direction Qf

the "short-spaced" statiQn. As the Commission repeatedly has made

clear, "short-spaced" applicatiQns on non-short-spaced channels are

acceptable in the appropriate circumstances.

arguments again are speciQus.

TherefQre, ORA's

In shQrt, ORA is improperly attempting (1) tQ invoke in

the application process an analysis and pQlicy used to review

whether to make or delete an allotment; and (2) is utilizing a

decisiQn involving what is nQW essentially section 73.213(a) of the

Rules and is attempting to make the decisiQn applicable alsQ tQ

Section 73.213 (e) • Both attempts are improper attempts to wrongly

7 For this reason, a HudsQn, Michigan applicant WQuld not
be able tQ apply for the HudsQn allQtment and satisfy the
requirements of section 73.213(c) (1) of the Rules.
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interpret the commission's Rules and to wrongly manipulate the

language of a Commission decision, and should be rejected.

WHEREFORE, it is respectfully requested that the

"Supplement to Petition to Deny and Dismiss the Application of

Shellee F. Davis, " filed by Ohio Radio Associates ("ORA") be

denied.

Respectfully submitted,

Her

1250 Connecticut Ave., N.W.
#700
Washington, DC
(202) 63'7-9158

February 12, 1993
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DISCUSSION

Th's firm has been retained by John M. Salov

to re the required engineering report in support of an application

for w FM Broadcast station, serving the area of Hudson, Michigan.

Channel 249(A), 97.7 mHz, is listed for use at Hudson, and this

ion proposes the use of that channel. The data contained in

is responsive to the rules of the Commission, and provides

the for FCC Form 301, Sec. V-B.

A ransmitter site has been secured, for the purpose of this

ion, at a location that provides compliance with 47 C.F.R.

73.3l5( ) and (b).

FAA has been notified of the proposed tower construction,

and Fo 7460-1 has been filed with that agency, as required.

is proposed to operate the transmitter by remote control,

from a tudio location within the corporate limits of Hudson, Michigan.

t studio location will be determined following the grant of

this lication.

transmitter site proposed in this application does not fully

meet requirements of 47 C.F.R. 73.207, concerning spacings to

Broadcast facilities.

A aiver request concerning the proposed short spacing is included

as this discussion, with complete details concerning the use

of 249(A) at Hudson, Michigan. A tabulation of the spacings

in the allocation is included on page 4, and continuing.



-2-

Tabl 1 of Appendix B was employed for this study concerning
F~ broadc st radiatio~ protection.

For the effective radiated power and
proposed, he minimum antenna radiation center
specified as 13.6meters.

type of antenna
above ground is

This application proposes an antenna height above ground of
at least 98 meters. Therefore, full compliance with the
guideline is attained" by the instant application.

In
antenna h
with sign
of locked

ddition to the protection afforded by the proposed
ight above ground, the facility will be properly marked
, and entry to the facility will be restricted by means
fencing.

Any ther means as may be required to protect employees and
the gener 1 public will be employed.
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TABULATION OF PROPOSED SERVICE ON CHANNEL 249A

Hudson, Michigan
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TABULATION OF SPACINGS FOR CHANNEL 249A

••••••••••••••• ........................................................i ....................................... .-
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tUOC J" ;: .. t;a 41 26 5" 82 42 2~ 109.4 143. C 105 ClEU H.O ,,,
0 :lH HH 41 31 H 83 32 30 1 12.2 70.0 27 ClEU 43.0 ,.
••••• ¥ •••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••..•..•...•~........ ~......~ ............... ~ ..................................•....•.•..•.......

this tabulation shows, the transmitter site proposed in this
ion is short spaced to the transmitter site of WJIM-FM, Ch.
nsing, Michigan. Other required spacings are met at this site.

RE VEST FOR WAIVER:
A equest or a wa1ver of the short spacing to WJIM-FM is hereby

tendere • The map exhibit which follows in this report shows that no
"open fl ea" exists for the use of Channel 249A at Hudson, Michigan,
where a transmitter site may be properly spaced, and still provide the
communi y with 3.16 mV/m (70 dBu) service, as required by 73.315 of the
rules.

Th limits of the open area are formed by the spacing arcs from
WJIM-FM, Channel 248B, Lansing, Michigan, WJLB, Channel 250B, Detroit,
Michiga , and WDFM, Channel 25lB, Defiance, Ohio.

The designated reference point for the use of Channel 249A at
Hudson, Michigan, meets the spacing from WJIM-FM, but is short spaced
to WDFM, Defiance, Ohio. The spacing from the listed reference point
to WDFM is 63.39 km. The spacing from that reference point to WJIM-FM
is 104.92 km.

As the map exhibit shows, a full facility Class A station, located
at the e treme western point of the properly spaced open area would not
reach the easternmost limit of Hudson, Michigan. The contour would
fall abo t 2.4 km short of the east limits. Thus, a properly spaced
site can ot comply with 73.3l5(a).

A c oice has been made,therefore, to provide compliance with
73.3l5(a), and meet the spacinyCtequirement relative to WDFM. The
short sp cing waiver is requested toward WJIM-FM. This site provides
an anten a height above average terrain of 100 meters. The antenna
height a ove terrain toward WJIM-FM is only 79 meters, with the adjacent
radials eing even lower, as listed in the service contour calculations.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

-... ~. ..;.. ....

plication of )
)

JOHN M. SALOV ) File No.
)

For A C nstruction Permit For )
A New Broadcast Station At )
Hudson, Michigan, )

)
and )

)
Window otice For The Filing )
of FM B oadcast Applications )
CF-12A, Hudson, Michigan )

TO: Th Full Commission

APPLICATION FOR REVIEW

RECEIVED BY

SfP 18 '989

FCC MAIL BRAN
BPH-890ll8MD CH

Pursuant to Section 1.115 of the Commission's Rules and

Regulat ons, John M. Salov ("Salov"), by his attorney, hereby

respect ully requests the Full Commission to review and set aside

the act on of the Chief, Audio Services Division, taken by letter

dated August 31, 1989, denying Salov's "Petition for

Reconsi eration and For Acceptance of Application", filed in this

proceed ng on January 18, 1989. In support thereof, it is alleged:

I. Petitioner and His Interests In This Proceeding.

1. By Window Notice CF-12, released December 13, 1988,

the Co ission invited the filing of applications for a

1



constru tion permit for a new FM broadcast station to operate on

Channel 249A at Hudson, Michigan. The Commission further announced

such applications would have to be filed on or before

January 18, 1989. A copy of the Window Notice is attached and

marked

2. Promptly upon issuance of the Commission's notice,

John M. Salov made plans to apply for a construction permit for a

oadcast station at Hudson, Michigan. Mr. Salov soon found

transmitter site was available which will provide city

rvice to Hudson, and was not short spaced to some other

station. However, Mr. Salov was mindful that, by action taken in

Docket and announced December 12, 1988, the Commission

adopted new rules permitting FM station assignments to be short

spaced directional antenna is utilized to protect other

station from interference. A copy of the Commission's

announc in Docket 87-121 is attached and marked Exhibit B.

3. Mr. Sa10v was advised by his consul ting engineer that

the tex of the Report and Order in Docket 87-121 had not yet been

release and that, accordingly, specific standards had not yet been

announc the use of directional antennas to protect other

stations from interference. Sa10v' s consultant advised him,

however, that when that text was released there was no doubt that

it woul be possible to allocate a station on Channel 249A at

Hudson would create no interference to any other station.

It was therefore, to go forward with an application

specifyi g a short spaced site: meet the Commission's announced

2



filing eadline; and amend the application as soon as possible to

any interference to other stations.!

4. The application was complete and was ready for filing

ry 16, 1989, one day before the deadline. On that day,

however Mr. Salov's consultant received a copy of a window notice,

issued by the Commission on January 13, 1989, one business day

the January 18, 1989, filing deadline. 2 A copy of that

notice s attached and marked Exhibit C. It purported to delete

Hudson, Michigan, from the public announcement made on December 13,

1988, that there are "technical difficulties with this

channel' •

5. On January 18, 1989, Salov tendered his application

Salov appeals from theto deny Salov' s petition.

Salov accompanied the application with a "Peti.tion for

a copy of which is attached and marked Exhibit D,

of the Chief, Audio Services Division.

wever, the Chief, Audio Services Division issued a letter

Reconsi eration and For Acceptance of Application". On August 31,

purport

for a c nstruction permit for a new FM broadcast station at Hudson,

n application may be filed on a short spaced basis,
that it is timely amended to eliminate the short spacing

therwise comply with the applicable rules. Midcom Corp.,
and Fischer RR 2d 943 (1977).

1

provide
and/or
39 Pike

2 he 14th, 15th, and 16th of January were all government
hOliday. Consequently, the only business day following January
13 and rior to the filing deadline was January 17, 1989.

3



Here, Section 73. 3564( d)( 3) of the

permits for new FM broadcast stations. Here, acting

Salov was entitled to rely upon that notice. Indeed,

the public dealing with the agency is entitled to rely

rules Service V. Dulles, 354 u.S. 363, 77 S. Ct. 1152,

6. It is



8. To the contrary, by the time that the notice was

issued, the Commission had already adopted rules permitting

applican s to use directional antennas, so as to protect existing

stations from electrical interference, resulting from minor "short­

spacings .. 3 • The rules had not become effective, because they

Thereafter, on February 22, 1989, the

9. Salov located a transmitter site which involved a

nced the adoption of the new rules on December 12, 1988,

a month prior to the tender of Salov's application4
•

short-spacing.

adoption of new application forms and those application

e not approved by the Office of Management and Budget and

effect until June 26, 1989. Nevertheless, the Commission

ort-spacing with Station WJIM-FM, Channel 248B, Lansing,

Michiga. An application was tendered with a request for waiver

put

had

require

Commissi n released its Report and Order in Docket 87-121, issuing

specifications for the use of directional antennas to protect

existing stations from electrical interference, resulting from

minor sh rt-spacings. The actual rules implementing these changes

became effective on June 26, 1989.

10. Thus, as matters stand, an application can be

readily designed and filed for the Channel 249A allotment at

4

3

ee Report Number DC-l304, Action in Docket Case, released
December 12, 1988, a copy of which is attached and marked Exhibit
B.

5



Hudson, Michigan, which fully conforms with all of the Commission's

Regulations. In many respects, the situation here is

to the one involved in a Memorandum Opinion and Order

release July 27, 1989, in the matter of Special Markets Media,

Inc. , CC 89-233). There, a number of applications for FM

facili t had been returned because the applicants failed to

comply a "buffer zone" requirement, which had expired by the

time Commission reached the various petitions for

reconsi and issued a decision. While it did not

specifi ally rely on the fact that the buffer zone had expired, the

Commiss .on nonetheless properly decided to reinstate the

applica

11. Here, the Commission put out a window notice and,

as correctly indicated in the decision of the Chief, Audio Services

Divisio , the Commission purported to cancel that window notice by

another notice, issued only one business day prior to the closing

of the window. Salov's consultants did not receive the

cancell tion notice until January 16, 1989, by which time his

applica ion was already prepared and ready for filing. Salov

respect ully submits that the cancellation notice was issued with

undue h st and without adequate consideration of either (a) the

feasibility of designing an application for the allotment which

would" ork"; or (b) the substantial expense and effort which had

been in urred by prospective applicants, in reliance upon the

original notice.

12. This was not a case in which the Hudson allotment

6



would no "work". As pointed out in Sa10v's original "Petition for

ration and For Acceptance of Application", sites existed

which co 1d have been utilized without short-spacing, pursuant to

for a waiver of the city coverage provisions of the

rules. Sites also existed which would comply with the city

coverage requirements of the rules, but would require a waiver of

a minor hort-spacing or short-spacings. Moreover, the Commission

it was in the process of adopting new rules which would

allow ap 1icants to apply for the Channel 249A assignment, without

any waiv r request by using a directional antenna. Thus, there was

no reaso why the assignment would not "work" and no reason why it

ve been deleted.

13. Under the rules presently in effect, an application

can be filed for Channel 249A at 'in fUll

conformi all of

the

C

o

m

m

i

s

s

i

o

n

'

s

Rules and Regulations.

Thus, tno present reason to delete Channel 249A from

Channel. While

the

Commission will not ordinarily

make a

al10cati requires the use of

a

short-spaced site, the

existenc for

a long

time.

The Commission has enacted a

r

u

l

e

,

Section 73.213

of

the Commission's

Rulesand Regulations, which

flexibil ty

for stations operating underthese old

allotments to

change t eir transmittersitesand operating facilities.

Moreover,

Section 73.215

of theCommission's Rules

and Regulations, as

7



"technical difficulties" resulting from other

which had been made. However, the allotment is no more

requirement of the Commission's Rules and Regulations,

should not have been deleted; the window notice should

14. Therefore, for the reasons set forth above, the

Rules and Regulations are presently phrased.

than many others. Indeed, it is perfectly feasible to

design n application for that allotment which complies with each

may

recently amended, enables the use of directional antennas, in cases

where S ction 73.213 does not offer adequate flexibility. The

Channel 249A allotment at Hudson, like many other old allotments,

not hav been cancelled; and Salov's "Petition for Reconsideration

and For Acceptance of Application" should have been granted.

WHEREFORE, it is respectfully requested that the Full

Comrniss on set aside and reverse the order of the Chief, Audio

Service Division, Mass Media Bureau.

Septemb r 15, 1989

Law Off
LAUREN
10 E. F
P.O. Bo
Frederi

ce of
• COLBY
urth st.

113
k, MD 21701

lly submitted,

Lauren A. Co1b
His Attorney
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